Do the family courts favour women?

Every week, in courtrooms across England and Wales, women engage with the family courts in many
different capacities; as mothers, as wives, as grandmothers and aunts, as surrogates, as social workers, as
experts and as legal professionals. In recent decades, a narrative has developed that the family courts are
biased towards women. With respect to children proceedings, activist groups, such as Fathers4Justice and
Separated Dads, argue that fathers are routinely being denied contact and care of their children, linking
the reasoning for this to their sex. In relation to financial remedy proceedings, members of the House of
Lords like Baroness Deech accuse the current system of being unfair, with the result that men often pay
the price; the Baroness has described women as ‘supplicants’ under the current law!, and argues that it is
contradictory for family law to assume that a woman can and should stay at home and care for their
children and be compensated for merely sharing her life for a while, when society is calling for women to

take 50% of the top jobs.2

This essay seeks to argue that, with the exception of the birth registration of unmarried fathers, the
governing legislation and principles in both children and financial remedy proceedings do not favour
either men or women by virtue of the fact of the applicant’s sex. However, there are particular policies,
criteria and practices within family proceedings that lead to, on average, women receiving particular

advantages within children proceedings.

This argument does not negate the fact that women will sometimes be the subject of decisions by judges
where, for example, there have been procedural irregularities in cases where domestic violence has been
alleged, which can lead to traumatic proceedings for some women3; however, these are errors judges have
made, and therefore those decisions can be reversed or overturned through the appeal process. This essay

will advance an argument in relation to determinations which rightly fall within a judge’s discretion, and

! Divorce (Financial Provision Bill) [HL] 11 May 2018, vol 291, col 379.

2 Ruth Deech, ‘Couples don’t need the law to tell them how to live together’ The Guardian (London, 22 Nov 2009)
< https://www.theguardian.com/commentisfree/2009/nov/22/ruth-deech-marriage-cohabitation-children>

3 For examples, see JH v MF [2020] EWHC 86 (Fam) where Ms Justice Russell DBE ordered a re-trial for an
application regarding a father’s contact with a child where serious domestic violence had been alleged. Also, see Re
H-N and Others (children)(domestic abuse: finding of fact hearings) [2021] EWCA Civ 448.


https://www.theguardian.com/commentisfree/2009/nov/22/ruth-deech-marriage-cohabitation-children

are therefore not subject to appeal, but that entrench gendered norms, and as a result, lead to men

receiving less favourable outcomes.

Defining ‘favour’

Ostensibly, evaluating whether the family courts favour women ought to be based on an examination of

gender differences embedded in the legislation, and empirically observed from outcomes in the courts.

The examination of the legislation will be addressed below. However, significant difficulties arise with
any empirical analysis; first, in the majority of applications family judges are asked to make
determinations on, the legislation deliberately provides judges with a wide discretion to make decisions
on the particular facts of each case, with, for example, no prescriptive rules regarding contact with a
parent, because the decision as to the child’s best interests must be specific to that child and their life.
Reducing cases to fundamental details to allow for comparison risks erasing the nuances of the judge’s
determinations. The second difficulty is that even if a suitable set of cases could be identified and
compared, it would be irresponsible to equate any findings to a general trend within the family courts
given fewer than half of family cases are reported?, and there are significant discrepancies in the way that
judges across England and Wales make determinations’. As a consequence, any analysis of outcomes is
susceptible to producing unreliable results. It is for this reason that a 2015 study commissioned by the
Nuffield Foundation® (which found that the family courts do not discriminate against the father in

children proceedings) is useful evidence to consider, but cannot solely address the question.

The approach of this essay will therefore be to use the framework of equality law to assess the question of

whether the family courts favour women, namely through two questions:

4In a 2021 report, the president of the Family Division asked judges to publish anonymised versions of at least 10%
of their judgments each year, which would be a significant increase in the present output (Confidence and
Confidentiality: Transparency in the Family Courts, Sir Andrew McFarlane, p. 13 < https://www.judiciary.uk/wp-

content/uploads/2021/10/Confidence-and-Confidentiality-Transparency-in-the-Family-Courts-final.pdf>).

5In JW (Child at Home under Care Order) [2023] EWCA Civ 944, the Court found significant regional variation
which can occur in family courtrooms in relation to care proceedings.

6 Dr Maebh Harding and Dr Annika Newnham, How do county courts share the care of children between parents?
(May 2015). The report found that the County Courts showed no indications of gender bias in contested cases about
where the child should live; the success rate for mothers and fathers who applied for sole residence orders was
broadly similar.


https://www.judiciary.uk/wp-content/uploads/2021/10/Confidence-and-Confidentiality-Transparency-in-the-Family-Courts-final.pdf
https://www.judiciary.uk/wp-content/uploads/2021/10/Confidence-and-Confidentiality-Transparency-in-the-Family-Courts-final.pdf
https://www.judiciary.uk/wp-content/uploads/2021/10/Confidence-and-Confidentiality-Transparency-in-the-Family-Courts-final.pdf

1. Does the court treat men less favourably than it treats women, due to their sex, akin to direct

discrimination?

This section will primarily address the drafting of the current legislation, and the judicial
interpretation of this legislation. In this part, I will posit that the only evidence of women being
treated more favourably in either children or financial remedy proceedings, is the legislation in

force in relation to unmarried fathers, as compared to unmarried mothers.

2. Are there provisions, criteria or practices in place that put or would put men at a disadvantage
when compared with women? These are rules which appear neutral on their face that, in practice,

have more of a negative effect on men than women.

This essay will posit that due to entrenched social norms in families where one parent is working
and one is a stay-at-home carer, the legislation has unintended consequences which benefit
women. Further, procedural features such as witness evidence can lead to more favourable
outcomes for mothers. In order to mitigate the effect of this, the court should introduce a
procedural step where it identifies how much of the information and responsibilities that have

been articulated to the court by a stay-at-home parent can be shared between the parents.

Family law is gender neutral

Financial remedy proceedings

Section 25(2) of the Matrimonial Causes Act 1973 (“MCA 1973”) lists the factors that the court should
consider when making a financial remedy award upon the breakdown of a marital relationship. Among
these are the parties’ financial needs, their incomes, the standard of living enjoyed during the marriage,

their ages and any disabilities. Either of the parties’ sex is not a factor to be considered.



The MCA 1973 is to be read with the judicial gloss of the doctrine of fairness, as established in White v
White [2000] UKHL 54. In this judgment, Lord Nicholls clarified that all contributions to a marriage,
whether financial or not, should be treated equally: ‘There should be no bias in favour of the money-

earner and against the home-maker and the child-carer.’

News organizations have become enamoured with writing about cases where rich ex-husbands have been
ordered to pay tens of millions to their ex-wives upon divorce. The dynamic is often one where the male
party is making a substantial payment to the female party; but this is more reflective of the fact that men,
on average but particularly in the highest-paid positions, out-earn women by a substantial amount. The
same laws are applied to women who are very rich (where there is no valid pre-nuptial agreement in

place). The proceedings between Madonna and her ex-husband Guy Ritchie is a prominent example.”

Children proceedings

Similar to the factors to be considered in financial proceedings, section 1(3) of the Children Act 1989
mandates that the court give consideration to the child’s wishes and feelings, physical, emotional and
educational needs, age, sex, background, and more. Further, section 1(2A) of the Children Act 1989,
introduced by the Children and Families Act 2014, introduced a presumption with the effect that when
making the court makes decisions on contested section 8 child arrangement orders, it must presume that

parental involvement in the life of the child will further the child’s welfare, unless proven otherwise.

Amongst professionals, there has anecdotally been an observed shift in the judicial approach to
applications by fathers for shared care; there has been an increase in the number of shared care orders that
are being made (where there are no concerns about either of the parents’ abilities to meet the child’s
needs). It is difficult to identify though, whether this increase in shared care orders is due to an increase in
applications by fathers, or an increase in fathers’ actual involvement in the children’s lives, or due to a

judicial bias against shared care.

Unintended consequences of the legislation

7 Editorial, Madonna gives Guy 50m in divorce settlement, The Guardian (15 December 2008) <http://
news.bbc.co.uk/2/hi/entertainment/7784519.stm>



The legislation leads to adverse outcomes for the working parent in a relationship where one parent works
and one parent is a stay-at-home carer. For historical reasons and due to entrenched gender norms, fathers
are disproportionately more likely to be the working parent in this dynamic, and therefore, suffer more

unfavourable outcomes from the legal principles set out in the legislation.

‘Likely effect of change’

Section 1(3)(c) of the Children Act 1989 requires the court to consider ‘the likely effect on [the child] of
any change in his circumstances’. In the case law, this has developed so that whenever a child is in a
stable environment, it is generally thought that it is against their best interests to uproot them (Re B
(Residence Order: Status Quo) [1998] 1 FLR 368. A substantial number of families follow ‘traditional’
gender roles, where the mother is a stay-at-home parent, and the father is a working parent.8 This means
that continuing the ‘status quo’ will look like the mother maintaining the primary caring obligations for
the children. For example, a stay-at-home parent will usually have responsibility for school obligations. If
this is the mother, then the interests of stability will dictate that she continues to take the child to school,
pick them up, and interact with teachers. However, for practical reasons, the likely effect of this is to
allocate the days where the mother is able to undertake those responsibilities to the mother, thereby
depriving a father of contact with his child on the days where he is unable to personally fulfill this

responsibility.

Earning capacity

Section 25(2)(a) of the Matrimonial Causes Act 1973 requires the court to take into consideration each of
the parties’ earning capacities. In general, this means that a parent who been a stay-at-home carer is
ascribed a notional earning capacity of £20,000-£30,000, and the parent who has been working is ascribed

an earning capacity similar to what they are earning at that time.

8 ONS Dataset, Economic activity and employment type for men and women by age of the youngest dependent child
living with them in the UK (31 May 2023) < https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/
employmentandemployeetypes/datasets/
economicactivityandemploymenttypeformenandwomenbyageoftheyoungestdependentchildlivingwiththemtables/
current>



https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/economicactivityandemploymenttypeformenandwomenbyageoftheyoungestdependentchildlivingwiththemtables/current
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/economicactivityandemploymenttypeformenandwomenbyageoftheyoungestdependentchildlivingwiththemtables/current
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/economicactivityandemploymenttypeformenandwomenbyageoftheyoungestdependentchildlivingwiththemtables/current
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/economicactivityandemploymenttypeformenandwomenbyageoftheyoungestdependentchildlivingwiththemtables/current

Earning capacity is disclosed early in the proceedings in the Form E, and forms part of the court’s
consideration as to the award, as well as forming part of any settlement offers. In order to prevent
subversion of the process of making a financial remedy award, if a father who makes a substantial amount
of money were to suddenly resign from his position upon the breakdown of the family, the court would
likely still ascribe that parent with a substantial earning capacity. This earning capacity will then be

factored into the determination of the financial award that is made.

This means that in cases where a father is involved in contested financial remedy and children
proceedings, they are less likely to succeed on an application for 50% of the children’s time, where the
mother is non-working. The ‘unfairness’, therefore, seeps in from that middle ground. If ‘fairness’ is the
doctrine for determining financial remedy proceedings, and the child’s ‘best interests’ is the test for
determining children proceedings, what is the test to ensure both parties are treated equally at the

intersection of children and family proceedings?

Unmarried fathers

The added implicit burden present in the dynamics of preserving the status quo is one that is explicit in

the case of unmarried fathers.

An unmarried mother who gives birth to a child is automatically conferred parental responsibility under
section 2(2)(a) of the Children Act 1989. The same is not true of unmarried fathers, who are subject to an
additional process to be identified as the father of the child (section 2(2)(b) Children Act 1989). This was

justified in B v UK [2000] 1 FLR 1, that:

‘the court has considered that the relationship between unmarried fathers and their children
varies from ignorance and indifference to a close stable relationship indistinguishable from the
conventional family based unit ... For this reason the court has held that there exists an objective

and reasonable justification for the difference in treatment ...’



Under the current law, the mother’s role is dominant; it is her sole right and duty to register the birth and
any man who claims to be the father has no ability to acknowledge this without either the mother’s co-

operation or an order of the Court.

Registration of the parents on the child’s birth translates to an automatic conferral of parental
responsibility, which enables individuals to make decisions regarding a child’s upbringing, such as in
relation to their education, religion, healthcare and so on. Parental responsibility, however, is distinct from
legal parentage, to which obligations to make child support payments attach; therefore it is possible that a
father may have to make child maintenance payments, but may not have parental responsibility of the

child and therefore cannot make decisions regarding the child’s upbringing.

In order to redress this imbalance in the law, there should be an introduction of the default position upon
registration of the child’s birth to be ‘joint’9. Justification will henceforth be required for sole registration,
subject to exemptions where is impossible, impracticable or unreasonable to require the mother to register

a father.

9 A. Bainham, ‘What is the point of birth registration?’[2008] 20 CFLQ 449.



Procedural advantages

Stay-at-home parents are more aware of the minutiae of a child’s life and needs, and as such are
personally advantaged by current procedures. In cross-examination, a working parent will be questioned
on the details of the child’s life. This procedural advantage is arbitrary, privileging domestic
responsibilities over financial contribution, despite the importance of both duties. Even if this distribution
was unequal or began as a result of gendered norms, the separation of the family should be a clean slate;
if a father indicates a good intention to care for the child, even if this is different to how the children have

been cared for, the courts will not give due credit for such intentions.

Conclusion

Claims that the family courts rule in favour of women should be credited with caution; the family justice
system is, in the majority of cases, serving the best interests of financially vulnerable parties and children.
However, courts should be cognisant of current processes and persisting gender norms coalescing to cause

gendered differences in outcomes and procedures.



